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?Hmteb States Court of Appeals! 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 

No. 9907 

Elizabeth Edwards, appellant 

v. 

The United States of America, appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 

B RIEF FOR APPELLEE 

COUNTEESTATEMENT OF CASE 

This is an appeal from a final judgment and sentence im¬ 
posed upon the appellant by the United States District Court 
for the District of Columbia. The appellant was jointly in¬ 
dicted with two others for the crimes of housebreaking and 
petit larceny and received a sentence of two to six years after 
a verdict of guilty by the jury. 

The Government produced four witnesses in its behalf. One 
of these, Mrs. Fredia Mehalia, testified that she had seen the 
appellant and another person break the front door of the store, 
leave, return shortly with a third person, at which time all 
three entered the store (R. 6-8, 55). The owner of the store 
testified that there was a radio and money in coins in the store, 
which were there when he left the night of the crime, but 
which were not there after the appellant and others had broken 
into the store (R. 17-24). The Government also showed that 
some of this money was recovered from the appellant (R. 29, 
30, 32, 33). The police officers who were called on behalf of 
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the prosecution testified that they arrived as the appellant 
came through the door which they had previously broken (R. 
28, 38, 39), and it was their opinion that the defendant was 
not drunk (R. 32,35,37,43, 44). 

The appellant has fairly presented the testimony in its be¬ 
half, and it is, therefore, unnecessary to reiterate it. 

The Court instructed the jury on the various points in the 
case, which instructions will be discussed in detail infra , and the 
jury returned its verdict of guilty. The Court thereupon sen¬ 
tenced the appellant. 

SUMMARY OF ARGUMENT 

The appellant has raised five points upon which , he bases 
his appeal. 

Appellant’s first point is that the answer of defense witness 
Williams to the question whether he had made any comment 
about appellant’s condition as to sobriety, which statement was 
made before the housebreaking occurred, was wrongfully ex¬ 
cluded. The Government denies that it was admissable under 
any of the three theories proposed by the appellant. 

The second point of the appellant is that the radio was 
wrongfully admitted in evidence and was prejudicial. The 
Government agrees that no connection between it and the ap¬ 
pellant was shown, but denies that the admission of the radio 
was prejudicial error in view of the evidence that the appellant 
had in his possession some of the coins identified as belonging 
to the owner of the store. 

It is the Government’s position on appellant’s third point 
that the cross-examination of the appellant by the prosecution 
about a check was perfectly correct inasmuch as the subject 
had been brought up on direct examination. 

Appellant’s fourth point is that a certain sentence of the 
instructions was incorrect and constituted error. The Govern¬ 
ment submits that the entire instruction must be taken into 
consideration and, when so done, there was no error. 

The fifth and final point raised by appellant concerns the 
sentence imposed. It is the Government’s position that the 
point is immaterial in that the sentence can be sustained by 
one of the two counts of the indictment. 
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ARGUMENT 

I 

The exclusion of defense witness* remark made prior to the 

housebreaking was correct 

The appellant has set forth three bases upon which he claims 
that a prior consistent statement by the witness should be ad¬ 
mitted. It is the Government’s position that none of these 
three grounds is valid to permit the statement to be admitted, 
for the following reasons: 

(A) The statement is not admissible as a previous declara¬ 
tion of a witness whose veracity was subject to challenge, made 
before a motive to falsify could.have arisen. 

The general rule is that a prior consistent statement made 
by a witness cannot be introduced to corroborate his testimony. 
The reasons for this were well put by Justice Story in Ellicott 
v. Pearl, 10 Pet. 412,431, wherein he said: 

* * * His testimony under oath is better evidence 

than his confirmatory declarations not under oath; and 
the repetition of his assertions does not carry his credi¬ 
bility further, if so far as his oath. * * * 

A discussion of the general rule and the reasoning behind it is 
found in IV Wigmore (3d ed.) § 1124. 

But to this general rule have been appended certain excep¬ 
tions through which such prior consistent statements may be 
admitted for the purpose of rehabilitating the testimony of 
a witness whose testimony has been subjected to impeachment. 

These exceptions have as their basis the necessity to reestab¬ 
lish the testimony of the witness, which necessity may arise 
because of several reasons. Prof. Wigmore lists several, but con¬ 
cludes that only when a witness has been impeached by reason 
of self-contradictory statements, by reason of bias, interest, or 
corruption, or by reason of his testimony being assailed as a 
recent fabrication, can a prior consistent statement be intro¬ 
duced to corroborate present testimony. IV Wigmore (3d ed.) 
§ 1124 et seq. In the case at hand none of these grounds is 
present and, therefore, the prior consistent statement was cor¬ 
rectly excluded. The witness had never been impeached by 
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a prior inconsistent statement, his testimony had not been 
attacked as a recently fabricated story, and there was nothing 
about his relationship with the defendant to indicate a bias 
or prejudice. There was simply no necessity to corroborate 
his testimony. 

The appellant’s position is that (1) the examination of the 
witness by the Judge and (2) the fact of the friendship existing 
between witness and defendant each provide a necessity for 
reestablishing the witness’ testimony, and in support thereof 
he has cited several cases. It is the Government’s position that 
none of these cases lends itself to the arguments advanced by 
.the appellant. 

An examination of these cases shows that they fall into three 
categories and, for convenience, they will be grouped in that 
manner. 

The cases of DiCarlo v. United States, 6 F. 2d 364 (C. C. A. 2, 
1925), People v. Racciatti, 232 N. Y. S. 329 (1929), and Malone 
v. United States, 90 F. 2d 281 (C. C. A. 7, 1938), 1 held that a 
prior consistent statement of the witness could be admitted to 
rehabilitate his testimony on the ground that the witness’ story 
was subject to impeachment as being a recent fabrication. As 
the Court pointed out in the DiCarlo case: 

In the cases at bar Pattitucci (the witness) had been 
convicted and sentenced, and it was plain that his testi¬ 
mony, if favorable, might be the means of commuting 
his sentence; such being the immemorial custom in such 
cases. He had therefore the strongest possible motive 
to identify upon the stand the defendants as his assail¬ 
ants (p. 366). 

In the Raciatti case, the witness’ motive for fabricating his 
testimony was that his fine in another case might be returned. 
But, these cases do not help the appellant as there was no 
motive for the witness to fabricate his story. He had nothing 
to gain and his testimony could not be challenged upon this 
ground. Hence, there was no necessity to rehabilitate his tes¬ 
timony on this ground. 

1 In the Malone case, the court agreed with this exception, but held that 
the statement was too vague to qualify. 
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The case of State v. Bethea, 186 N. C. 24, 118 S. E. 800 
(1023), exemplifies a second category of the exception which is 
generally recognized, i. e., that of relationship. In that case 
a mother testified in behalf of her son and it was held proper 
to show prior consistent statements to overcome the doubt 
that would be cast upon her testimony by reason of her rela¬ 
tionship to the defendant. The appellant argues that because 
of the friendship of the witness and the defendant in the in¬ 
stant case, his prior statement should be admitted. If mere 
acquaintanceship were sufficient relation or connection to cast 
a doubt upon a witness’ testimony to require corroboration, 
there would be no end to such use, and the Government submits 
that to hold the exclusion of his prior statement error under 
this theory would assume a necessity to corroborate and would 
entail an extension of the exception beyond reason. 

The third category is illustrated by the case of Tompkins v. 
Erie R. Co. 90 F. 2d 603 (C. C. A. 2,1937). There the witness 
had been contradicted by a prior inconsistent statement upon 
cross-examination. The court admitted a still earlier consist¬ 
ent statement to explain his testimony on cross-examination. 
This case also fails to support appellant’s position as no prior 
inconsistent statement had been shown. True, the Judge in 
this case had asked numerous questions of the witness, but 
they were in the nature of developing testimony and did not 
elicit from him or suggest a prior inconsistent position of the 
witness, a requirement of this third category. 

The appellant, however, argues that the fact that the Judge 
asked fifty-one questions of the witness is, of itself, a sufficient 
reason to require corroboration. The appellant thusly sug¬ 
gests that any examination other than by the producer of the 
witness will permit a prior consistent statement to be admitted. 
But the better position is that there must be more than mere 
: cross-examination to require the introduction of a prior consist¬ 

ent statement. IV Wigmore (3d ed.) § 1131. And, bearing 
in mind the bases which forbid the use of a prior consistent 
statement generally and the reasons for exceptions in certain 
cases, there can be little argument that this is not the correct 
view. Each of the exceptions hinges upon a necessity to re¬ 
habilitate the witness’ testimony. If he has not been dis- 
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credited upon cross-examination, there is no necessity to bolster 
his story. And, how much weaker is the opposite position when 
the Judge, not the opposing counsel, has propounded the ques¬ 
tions. The right of a Judge to interrogate is an ancient one. Ill 
Wigmore (3d ed.) § 784. As was said by Justice Dobie in 
Simonv. United States, 123 F. 2d 80 (C. C. A. 4,1941): 

* * * He should not hesitate to ask questions for 
the purpose of developing the facts; and it is no ground 
of complaint that the facts so developed may hurt or 
help one side or the other. * * * The Judge is the 
only disinterested lawyer connected with the proceeding. 
He has no interest except to see that justice is done, and 
he has no more important duty than to see that the facts 
are properly developed and that their bearing upon the 
question at issue are clearly understood by the jury 
(p. 83). 

It is submitted, therefore, that the examination of the wit¬ 
ness by the Judge did not give the requisite necessity to permit 
his testimony to be corroborated. 

It is the Government’s position that the appellant has failed 
to establish error in the exclusion of the prior statement under 
this theory. 

(B) The Government submits that the statement was not 
admissible to refresh the witness’ recollection. The appellee . 
does not deny that under proper circumstances an earlier 
statement may be admitted for the purpose of refreshing one’s 
recollection, but it is the Government’s position that such is 
not the case here. 

Firstly, there was no showing that the witness’ recollection 
needed to be refreshed. To the contrary, he was thoroughly 
familiar with the night in question as is evident from his tes¬ 
timony, which is quite detailed (R. 87-100). 

Secondly, the witness was not asked if there was anything 
that affected his knowledge or recollection of defendant’s con¬ 
dition ; he was asked, “Did you make any comment at that time 
about her being drunk or sober?” (R. 94). The question called 
for a statement of corroboration, and was not one to indicate 
his reason for recalling the condition of the defendant. 
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Thirdly, it is submitted that his own statement of a conclu¬ 
sion is not such a particular circumstance as will permit of its 
use to refresh his own recollection. If something were said or 
done by the defendant or someone else to cause his attention to 
be drawn particularly to her condition, that particular circum¬ 
stance could be shown in order to establish his recollection. 

But if the court did commit error in excluding the answer for 
this purpose only, such error is harmless. The answer is only 
for the purpose of establishing that the witness’ attention was 
drawn to the thing about which he testifies. It could not be 
introduced for its substantive value, and, in that the witness 
had testified at length concerning the amount of beer and 
whiskey drunk by the appellant and had expressed his opinion 
of her condition, nothing beneficial was lost by its exclusion. 

It is the Government’s position that there was no error com¬ 
mitted in the refusal to admit the statement to refresh his 
recollection. 

(C) The statement was not admissible under the final theory 
suggested by appellant. 

The phrase of “res gestae” has long been not only en¬ 
tirely useless, but even positively harmful. It is useless, 
because every rule of Evidence to which it has ever been 
applied exists as a part of some other well-established 
principle and can be explained in the terms of that prin¬ 
ciple. It is harmful, because by its ambiguity it invites 
the confusion of one rule with another and thus creates 
uncertainty as to the limitations of both. VI Wigmore 
(3d ed.) 1767. 

The appellant has, it is respectfully suggested, attempted to 
qualify the statement as a Spontaneous Exclamation under the 
label of res gestae. The qualifications and cases he has set 
forth in his brief would so indicate. 

The requirements set forth in Prof. Wigmore’s treatise for 
an utterance to qualify as a Spontaneous Exclamation are 
threefold: 

(a) That there shall be some occurrence startling 
enough to produce nervous excitement and render the 
utterance spontaneous and unreflecting. 

821776 —- 2 
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(b) That the remark shall have been made before 
there has been time to contrive and misrepresent. 

(c) That the remark shall relate to the circumstances 
of the occurrence preceding it. VI Wigmore (3d ed.) 
§ 1750. 

The Government agrees completely with the appellant that 
each case must be decided upon its own facts. Sanitary Gro¬ 
cery Co. v. Snead, 90 F. 2d 373, 67 App. D. C. 129, 313 (1937). 
Thus, it is necessary to examine the facts to see if the remark 
can qualify under the Spontaneous Exclamations doctrine. 

At the outset the first requirement is lacking: There was 
no startling occurrence. The witness was obviously not ner¬ 
vously excited by the condition 2 of the defendant. That miss¬ 
ing, the theory of Spontaneous Exclamations fails to aid appel¬ 
lant. In the case of Brown v. United States, 152 F. 2d 138, 
80 U. S. App. D. C. 270 (1946), this court pointed out with 
clarity the need for some startling occasion, holding: 

This exception (spontaneous declarations) has com¬ 
monly been applied when there has been independent 
evidence of an exciting event; testimony other than 
the hearsay statement has proved that a collision oc¬ 
curred, a shot was fired, or the like, and the hearsay has 
served only to identify the actors or to specify their 
conduct (p. 272). [Italics supplied.] 

It would be difficult to find that the condition of sobriety 
of a person is an “exciting event” in this sense, so that the 
senses of the speaker would be stilled. 

Nor do the cases cited by appellant help. Five of the nine 
show that the utterances were admitted as Spontaneous Ex¬ 
clamations. In the case of Sanitary Grocery Co. v. Snead, 
supra, this Court held that “What the clerk said in the cir¬ 
cumstances described was provable, under a well known 
exception to the hearsay rule, as a spontaneous declaration” 
(p. 131). The Court then cited the text of the section in Wig- 
more’s treatise concerning Spontaneous Exclamations. The 
remark of the clerk in that case followed immediately upon 

* As distinguished from “occurrence.” 
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the fall of a customer and was clearly a spontaneous declara¬ 
tion. In Patterson v. Ocean Accident and Guarantee Corp., 
25 App. D. C. 46 (1905), this Court admitted the statement 
in question “as part of the res gestae” (p. 66). An examina¬ 
tion of the case itself and the cases cited in it clearly indicate 
that it was admitted as a spontaneous declaration. So, too, 
in District of Columbia v. Dietrich, 23 App. D. C. 577 (1904), 
the Court labeled the remarks made by witness and his wife 
immediately after his wife fell and screamed as “res gestae.” 
The Court said, “We are of the opinion that this evidence of 
declarations made immediately after the receipt of painful in¬ 
juries is clearly admissable as part of the res gestae” (p. 579). 
[Italics supplied.] There is no doubt but that the remarks 
were admitted under the Spontaneous Exclamation theory. 
Johnson v. Commonwealth, 22 Ky. L. Rep. 1885, 61 S. W. 
1005 (1901) is another case in which the courts have confused 
the theory. There, a statement of the wife of defendant to 
the witness made immediately after she had been assaulted was 
admitted as part of the res gestae. The correct label would 
have been Spontaneous Exclamation, as is shown by the facts 
and the cases cited therein, one of which admitted a statement 
on the ground that the remark was made “ ‘immediately upon 
the hurt received, and before she had time to contrive or devise 
anything to her own advantage’” (p. 1007). The case of 
State v. Buck, 33 N. M. 334, 266 Pac. 917 (1928), admitted 
the remark of the wife, after being beaten by her husband, as 
a spontaneous declaration, and the Court discusses the confu¬ 
sion of the Spontaneous Exclamation doctrine and the Res 
Gestae doctrine. 

Although improperly labeled at times, the remarks in the 
above cases were actually admitted under the theory of Spon¬ 
taneous Exclamation and hence are inapplicable here. 

In the case of People v. GiUard, 216 Mich. 461, 185 N. W. 
734 (1921) the remark was admitted to refresh the witness’ 
recollection. App. Br. p. 8. 

The admission of the entries in the account book in the case 
of Cole & Co. v. Lea, 35 App. D. C. 355 (1910) was upon the 
exception of ancient documents more than thirty years old, 
as is clearly shown from an examination Applegate v. hexing- 
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ton <& C. County Min. Co., 117 U. S. 255 (1885), which it cites 
as authority. Its inapplicability thus becomes evident. 

The two remaining cases. State v. Bernard, 132 La. 463,61 So. 
528 (1913) and Cay ton v. English , 23 F. 2d 745, 57 App. D. C. 
324 (1927), hold that the matters in question were admitted 
under the res gestae principle. It is difficult to grasp the rea¬ 
soning in the Bernard case, and it would appear that the Court, 
itself, was not too convinced as it concluded: “In any event, it 
does not appear that the remark could have operated to the 
Drejudice of the defendant” (p. 529). A more correct ruling, 
it is submitted, would have been to hold the admission harmless 
error. As for the Cayton case, the Court admitted the letter 
in question as it had been written in accordance with an agree¬ 
ment between plaintiff and defendant. It would appear that 
that fact was the basis for its admission, and suffices to dis¬ 
tinguish it from the instant case. 

The Government submits that none of appellant’s three 
theories would permit the remark to be introduced and that its 
exclusion was correct. 

II 



The admission of the radio into evidence did not constitute 

reversible error 

Assuming, but not admitting, that the radio was admitted 
into evidence without there having been shown any connection 
between it and the appellant, it is the Government’s position 
that this did not constitute prejudicial error because of the 
other evidence in the case. 

The Government agrees that whether certain testimony or 
evidence is to be considered prejudicial must be determined 
by the facts of each case. George v. United States, 125 F. 2d 
559,75 U. S. App. D. C. 197 (1943). 

It is our position that the facts of the case were sufficiently 
strong to sustain the verdict, and.that the admission of the 
radio did not, because of the strength of the other facts, prej¬ 
udice the appellant. The Government showed that the appel¬ 
lant was seen at the store when the door was broken, was seen 
entering the store, was caught by the police officers as she left 
the store (R. 6-8, 28, 38, 55), and that she had money upon 








11 


her person that had been taken from the store (R. 29,30,32,33). 
At no time did the appellant deny affirmatively that she had 
been in the store. In view of all this, it is submitted that 
the admission was not prejudicial. 

It is interesting to note that in the George case, supra , the 
defendant had been found guilty of robbery. The Court held 
that it was not prejudicial error to admit statements of a police 
officer that there had been a series of hold-ups at the same place 
of business as was in question in that case and that he had been 
assigned to cover that place. It would seem that such erron¬ 
eously admitted remarks would have been more prejudicial 
than the admission of the radio in this case. 

It is the Government’s contention that this did not amount to 
prejudicial error. 

Ill 

The court did not err in permitting the prosecution to cross- 
examine the appellant about her checks 

This point may be disposed of with brevity. On direct ex- 
i animation of the appellant, her counsel asked the following 
question: 

Q. How do you get the money on which you live? 

A. Her father (appellant’s child) helps me support 
her and I get the check every first of the month (R. 118). 

The Government on cross-examination of the witness, pursued 
the above inquiry and answer and developed that one of the 
sources of money on which appellant lived was relief assistance 
(R. 133), that the check she spoke of was a public assistance 
check (R. 133), and that the amount of the check was $52.00 
per month (R. 135). 

The questions propounded by the prosecution were perfectly 
proper as the matter had been introduced on direct examination. 
This being so, the cross-examiner may develop the matter fur¬ 
ther. The development of this matter was justified to indicate 
how much income she had a month in order to show that she did 
not rely solely upon the small contributions by her child’s 
father for her support. Branch v. United States, — F. 2d —, 
— U. S. App. D. C. — (1948). 
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IV 

The instruction on intoxication was not erroneous when the 
entire instruction is considered 

Appellant’s fourth point concerns the correctness of the fol¬ 
lowing sentence of the instructions by the Court: 

You must find, before you can acquit the defendant Ed¬ 
wards, that the defendant was so intoxicated that she 
incapable of forming an intent (R. 151). 

This sentence is picked from the entire instructions, and upon 
this appellant claims error. It is well settled, however, that a 
particular sentence of an instruction must be read in context 
with the whole to determine whether it is error, and, if so, 
whether it is prejudicial. Kinard v. United States, 101 F. 2d 
246, 69 App. D. C. 322 (1938). Randle v. United States, 113 
F. 2d 945, 72 App. D. C. 368 (1940). It is the Government’s 
position that the instruction does not amount to error when 
considered with the whole. 

The Judge informed the jury that the defendant had pleaded 
drunkenness, and told them it was to be considered on the ques¬ 
tion of whether defendant was able to form an intent to commit 
the crime of housebreaking. Specifically, he instructed them 
on intoxication as follows: 

The defendant, Edwards, has put in as a defense the 
fact that she was intoxicated. Voluntary intoxication 
is no excuse for a crime. The law says, however, that 
where a specific intent must accompany a certain act, 
to constitute a crime, intoxication becomes material. 

So the Court instructs you that when a person breaks 
into a house it is competent to show in defense of one 
charged with housebreaking that he or she was so in¬ 
toxicated as to be incapable of forming an intent to com¬ 
mit a crime in the house that was broken into, and that 
therefore it follows that the crime of breaking and enter¬ 
ing was not housebreaking. 

Of course such a condition is no excuse, where a crim¬ 
inal intent existed in spite of the intoxication. 
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You must find, before you can acquit the defendant 
Edwards, that the defendant was so intoxicated that she 
was incapable of forming an intent. 

Now, upon that matter you may take into considera¬ 
tion the number of drinks she had. She said she had 
almost a tumbler full of whiskey in the apartment, two 
beers at Emily’s five or six Tom Collins at Smitty’s; went 
back to Emily’s for two beers and a whiskey, and then 
they went into the park and had some more whiskey, 
but she says that she sent Dudley for half a pint, which 
she says she remembers very clearly. That is an im¬ 
portant factor bearing on the question of whether or 
not she was so intoxicated as to be incapable of form¬ 
ing an intent to steal. She said she remembers that 
incident very clearly because she gave Dudley a $10 bill 
to purchase the half pint of whisky, and after they got 
the half pint she says she doesn’t remember any more. 

You may take into consideration her conversation 
at the time she was arrested; the manner in which she 
gave her name and she gave her address, but when they 
asked her about the store it was then that she doesn’t 
remember anything about it. 

If you believe beyond a reasonable doubt that even 
though she had been drinking, that she went along with 
Dudley and knew what she was doing; it is your duty 
under the law to return a verdict of guilty. 

If you believe on the other hand that she was so drunk 
that she was incapable on her part of forming an intent 
then of course you must return a verdict of not guilty. 

We believe that as the Court specifically pointed out that the 
burden of proving its case beyond a reasonable doubt was upon 
the government, the sentence of the instructions complained of, 
if erroneous by itself was corrected and that the whole instruc¬ 
tion was free from error. 

In Bishop v. United States, 107 F. 2d 297,71 App. D. C. 132, 
(1939), this Court approved the following instruction with 
regard to a plea of intoxication: 
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“Now, I shall instruct you as a matter of law that 
drunkenness is not an excuse for crime; you will please 
bear that in mind through your deliberation, that drunk¬ 
enness is not an excuse for crime, but in all cases where 
the law requires that there be a specific intent to do a 
particular thing, as in the case of murder in the first 
degree where there must be an actual intent to kill, it 
does become necessary for you to inquire as to the state 
of mind with which the defendant acts, and his drunken¬ 
ness or sobriety is a matter of consideration in making 
any inquiry, and you will notice that you do not con¬ 
sider the question of drunkenness for the purpose of 
excusing the defendant; you will consider the drunk¬ 
enness, if it existed, for the purpose of ascertaining 
whether or not he was able to form an intent and delib- 
rate and premeditate over it. The degree of the offense 
depends upon the question, whether the killing was wil¬ 
ful, deliberate, and premeditated, and upon that ques¬ 
tion it is proper for you to consider evidence of drunken¬ 
ness in order to determine whether the defendant’s mind 
was capable of that deliberation and premeditation 
which is necessary to amount to murder in the first 
degree. 

“If you find that this defendant Bishop at the time of 
striking the fatal blows was intoxicated to such an extent 
that he could not form the purpose or intent to kill and 
that he was so intoxicated that he could not deliberate 
and premeditate over the intent to kill, then he would 
not be guilty of murder in the first degree.” 

# t * » « 

“Now, of course, a drinking man may be able to form 
an intent to kill; he may be able to deliberate and pre¬ 
mediate, even though his mind may be inflamed to 
some extent by liquor. * * * if he still has the 
ability to form an intent to kill and premeditated and 
deliberated upon it, then the offense is murder in the 
first degree, if you find of course that he actually did 
have the intent to kill and did deliberate and premedi¬ 
tate upon it. 
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“Now, the state of his drunkenness at that time is a 
question of fact for you to determine. If you find that 
he was so drunk that he did nor could not form an in¬ 
tent to kill, or that he formed an intent to kill but could 
not deliberate and premeditate upon it, then he would 
not be guilty of murder in the first degree but he would 
be guilty of murder in the second degree, unless you find 
such facts existed as would reduce the offense to man¬ 
slaughter” (p. 134). 

Although the construction of the charge in the Bishop case 
and the instant case is different, both carry the same import, 
which is, “If you find that the defendant was so drunk as to be 
incapable of forming the intent to commit a crime, you will find 
him not guilty.” 

Appellant, however, states “that the burden of proof on the 
question of intoxication, by analogy to insanity, rests with the 
Government. Apart from that question, however, the burden 
of proving the intent alleged in the indictment, certainly rested 
with the Government.” App. Br. p. 15. The Government 
readily admits that the burden of proving intent beyond a rea¬ 
sonable doubt is on the Government, but denies that it has the 
burden of proof on the question of intoxication. 

Intent is to be drawn from all of the facts of the case. Ham¬ 
mond v. United States, 127 F. 2d 752, 75 U. S. App. D. C. 307, 
398 (1942). If the Government introduces sufficient facts to 
show the intent, it is then incumbent upon the defendant to 
show by affirmative evidence that the defendant was so drunk 
that he could not form the intent. The question is then for 
the jury to decide from all the evidence in the case whether 
the defendant had the intent. 

Differing from insanity, drunkenness is only a defense in that 
it is admissable to show that there was no intent, whereas in¬ 
sanity is a complete and absolute defense. Director of Public 
Prosecutions v. Beard, (1920) A. C. 497, 12 A. L. R. 846. In¬ 
sanity is a separate issue, but drunkenness goes only to the issue 
of intent, which is to be drawn from all the facts in the case. 
In determining whether one is sane, there has been laid down 
the test of whether he knew right from wrong, Holloway v. 

821776—49 - 3 
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United States , 148 F. 2d 665,80 U. S. App. D. C. 3 (1945). But 
there is not test by which to judge whether one is so drunk 
that he cannot form an intent; it is up to the jury to determine 
from all the evidence, that of drunkenness and the rest, whether 
he did in fact have the intent. 

It is submitted that the instructions correctly informed the 
jury as to intoxication. The Court told the jury that they 
must find beyond a reasonable doubt that the defendant had 
the intent to commit the crime: 

If you believe beyond a reasonable doubt that even 
though she had been drinking, that she went along 
with Dudley and knew what she was doing, it is your 
duty under the law to return a verdict of guilty (R. 152). 

The Court then instructed as follows: 

If you believe on the other hand that she was so drunk 
that she was incapable on her part of forming an intent 
then of course you must return a verdict of not guilty 
(R. 152). 

In view of the language in the Bishop case and the entire 
instruction on intoxication in this case, the Government sub¬ 
mits that the sentence of the instruction complained of was 
in no wise prejudicial to the defendant, and is satisfied that 
the entire instruction correctly informed the jury of the law 
as it is and as approved in the Bishop case. 

V 

Appellant’s final point is immaterial in that the sentence can 
be sustained under the first count of the indictment 

The sentence given was from two to six years, but the Court 
did not distinguish between the counts of housebreaking and 
petty larceny. The maximum sentence for housebreaking is 
ten years. The well-established rule is that the judgment and 
sentence will be sustained if the sentence does not exceed the 
maximum sentence that can be imposed under any valid count 
of an indictment. Cf. Kinnison v. United States , 81 U. S. 
App. D. C. 312,158 F. 2d 403 (1946), Gibson v. United States, 
80 U. S. App. D. C. 81,149 F. 2d 381 (1945). 
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Appellant does not contend that the sentence could not be 
sustained under the housebreaking count, hence the immate¬ 
riality of the final point. 

CONCLUSION 

It is respectfully submitted that the appellant has not estab¬ 
lished any ground upon which this Court should reverse the 
Court below and, therefore, the judgment and sentence should 
be affirmed. 
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In the District Court of the United States for the 
District of Columbia 


Criminal Action No. 631-48 
United States of America 


v. 

Rubin Thomas, Walter Dudley, and Elizabeth Edwards, 

DEFENDANTS 

Washington, D. G, June 21, 1948. 
The above-entitled action came on for trial before the Hon. 
Edward M. Curran, Associate Justice, and a jury, at 10 o’clock 
a. m. 

* * * * * 

3 PROCEEDINGS 

The Clerk. Criminal Action No. 631-48, United States 
versus Rubin Thomas, Walter Dudley, and Elizabeth Edwards. 

Mr. McKinley. If the Court please, I was before Judge Pine 
and then I was called before Judge HoltzofF, and while I was out 
one of the attorneys informed me that one of the defendants in 
this case, the defendant Dudley, pled guilty before Judge 
Pine while I was over in Judge Holtzoff s court, and if that is 
true, I guess the file would show it, and I would like to have 
about 5 minutes to talk with Dudley, if he has already pled. 
The Court. There is no showing here that he made a plea. 
Mr. McKinley. Apparently I was misinformed. I am just 
informed that he was brought up; that they just called the case. 

Mr. Banks. Your Honor, I represent Walter Dudley, one of 
the defendants in this case, and I would like to withdraw the 
plea of not guilty and enter a plea of guilty at this time. 

The Court. Very well. 

The Clerk. Walter Dudley, in this case wherein you are 
charged with housebreaking and larceny, do you wish to with- 
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draw your plea of not guilty heretofore entered and enter a plea 
of guilty to this indictment? 

Defendant Dudley. Yes, sir. 

***** 

4 OPENING STATEMENT ON BEHALF OF THE UNITED 

STATES 

***** 

We will also produce evidence to show that on or about May 
12, 1948, within the District of Columbia, Rubin Thomas and 
Elizabeth Edwards stole the property of Howard Beers of the 
value of $20.63, consisting of the following: One radio of the 
value of $5.00 and $15.63 in money. 

***** 

6 (Freda Mehalia.) 

***** 

7 Q. I will ask you to tell us where you were at ap¬ 
proximately 3 o’clock a. m. on May 12th of this year. 

A. I was home in bed. 

Q. I will ask you whether anything unusual happened at 
about that time? 

A. I was not asleep and I heard the glass- 

Q. Just yes or no, did something unusual happen? 

A. Yes, sir. 

Q. I will ask you to tell the Court and jury in your own 
words just what happened at that time, what you saw or 
what you heard? 

A. I was home in bed and I wasn’t well and I wasn’t asleep 
and I heard this terrific crash and I got up and looked out of 
my bedroom window, which is facing the store, and I saw 
that girl and that boy leaving the store. 

Q. And when you say that girl and that boy do you mean 
the defendants here that I am indicating, this girl? 

A. Yes, sir. 

Q. And this is the boy you are indicating as the male 
defendant? 

A. Yes, sir. 
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12 _ . Cross-examination by Mr. Sommer: 

Q. As you observed Elizabeth Edwards for the first 
time could you see how she was walking, whether she was walk¬ 
ing straight or whether she was lounging, or staggering? 

A. That is right, lounging. 

Q. Could you describe how she walked? 

A. That’s right, very close together. He had his arms 
around her, the little fellow. 

Q. Do you know whether or not she was staggering? 

A. That I could not say. 

***** 

13 Q. You said you heard them talking. Could you hear 
what they were saying? 

A. I couldn’t understand a word they said. 

Q. Whose voice did you hear? 

A. I heard hers and his but I couldn’t understand what they 
were saying. 

Q. Did their voices—did they appear to be intoxicated, 
either one of them? 

A. It seems like they were intoxicated. 

Q. Could you tell whether she was or not? 

A. I couldn’t understand it; I couldn’t understand a word 
she said; it was a mumbly-jumble and I couldn’t understand 
what it was. 

Q. You also testified that you saw her when she fell out of 
the store door when the police arrived? 

A. I did. 

Q. Could you see why she fell? 

A. I thought she had stumbled, and she had groceries and 
they flew out all over the sidewalk. 

Q. Did she arise, immediately? 

A. No, sir. 

Q. Did she just lay there in a stupor? 

A. Yes, she did. 

The Court. How do you know she was in a stupor? 

14 The Witness. Well, she was lying there. 

The Court. You were in your house, weren’t you? 
The Witness. That is right. 

The Court. How did you know she was in a stupor? 
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The Witness. She was lying quietly; she didn’t get up 
immediately. I thought maybe she had hurt herself when she 
fell. 

Mr. Sommer. I have no further questions. 

***** 

15 Recross-examination by Mr. Sommer: 

Q. After Elizabeth Edwards had fallen down, on com¬ 
ing out of the door, do you know how she got up? Did the 
police help her? 

A. The police helped her up. 

Mr. Sommers. That is all. 

***** 

Howard Beers. 

Direct examination by Mr. McKinley: 

***** 

17 Q. I show you Government’s Exhibit No. 1 for Iden¬ 
tification and I will ask you if you can identify this 

radio? 

A. Yes. 

Q. Who does the radio belong to? 

A. Tome. 

Q. What is the approximate value of the radio? 

A. I would say now about $5. 

***** 

18 Q. I will ask you whether this radio was in your store 
when you came down there, after being called by the 

police? 

A. The radio was not in the store. 

Q. I will ask you when in length of time you saw this radio 
before the police called you to your store? 

A. When I left, when I closed the store that night, the night 
of May 11. 

Q. And where was it at that time? 

A. The radio was in the back part of the store. 

Q. And what was it on? 

A. On a shelf in the back part of the store. 

Q. And you say it wasn’t there when you came down on 
that morning? 
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A. That is right. 

Q. Did you give anyone permission to remove this radio 
from your store? 

A. No. 

Q. As Government’s Exhibit 2 for Identification I show you 
a paper envelope containing a large sum of nickels and dimes 
and I will ask you if you can identify that exhibit?- 

19 A. Yes, sir; this is change that I had in the cash reg¬ 
ister. 

Q. Was the envelope there, too? 

A. No; the envelope was not there. 

Q. I will show you Government’s Exhibit 3 for Identifica¬ 
tion, which purports to be an envelope containing a large num¬ 
ber of quarters and pennies, and ask you if you can identify 
that? 

A. Yes, sir; these coins were also in the cash register. 

The Court. Those same pennies? 

The Witness. I couldn’t say it was the same pennies; I 
know I had pennies in them. 

***** 

20 Q. I show you Government’s Exhibit 4 for Identifi¬ 
cation, which contains a lot of beat-up coins in a sack, 

and ask you whether you can identify that? 

A. Yes; I can. 

Q. What was that? 

A. These are some old coins that I have. A lot of children 
come into the store and they want a penny piece of candy and 
I don’t say a word about it. 

21 Q. Were they in this sack in your store? 

A. They were in this sack in my store. 

Q. Where was the sack? 

A. The sack was on the shelf beside the radio. 

Q. Was that gone when you came to the store in the morn¬ 
ing? 

A. That was gone. 

Q. I will ask you whether you can identify Government’s 
Exhibit 5, which consists of 5 rolls of pennies that are put up? 
A. Yes, sir. 

Q. Where were they? 
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A. They were in the back of the store on the shelf beside 
the radio. 

* * * * # 

24 Cross-examination by Mr. Sommer: 

* * * * * 

25 Mr. McKinley. Here is another Canadian penny. 
The Court. That is admitted. The radio is Exhibit 

1? 

* * * * * 

26 (Sack of beaten-up coins heretofore marked for iden¬ 
tification received in evidence as “Government’s Exhibit 

4”) 

The Court. Are there any other questions? 

Mr. McKinley. No, Your Honor. 

The Court. Step down. 

(Witness excused.) 

(Thereupon, at 12:25 o’clock p. m. the trial was recessed 
until 1:45 o’clock p. m.) 

27 AFTERNOON SESSION 

(The hearing was resumed at 1:45 o’clock p. m. at the conclu¬ 
sion of the recess.) 

Mr. Sommer. As I understand. Your Honor admitted in evi¬ 
dence Government’s Exhibit 1 ? 

The Court. That is right. 

Mr. Sommer. I didn’t have a chance to object because I 
didn’t think he had formally offered it in evidence. I would 
like to object on the ground it hasn’t been connected up with 
the defendants up to this point. 

The Court. Very well. 

* * * # • 

Lloyd A. White. 

***** 

28 Q. Will you tell the Court and jury in your own words 
just what you did on or about that time, if anything? 

A. On May 12 I was assigned as a wagon driver at No. 5. 
About 3:151 heard the- 
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Q. As a result of certain information what did you do? 

A. I went to 603 G Street, Southeast. 

Q. And what is located at that address? 

A. The store. 

Q. And that is in Washington, D. C.? 

A. Yes, sir. 

Q. Tell us what happened there, if anything? 

A. I pulled around the corner and stopped in front of the 
store and jumped out and ran to the door and I heard a crash 
of glass and this girl came running, dove right through the 
door. 

The Court. What girl? 

The Witness. Elizabeth Edwards. 

By Mr. McKinley: 

Q. The defendant in this case, Elizabeth Edwards? 

A. Yes, sir. 

Q. That is seated at the end of counsel table? 

A. Yes, sir. 

Q. Go ahead. 

A. She dove right out through the door and landed right 
at my feet, and I placed her under arrest and put her in 
29 the wagon. 

Q. Did you notice anything else there on the scene at 
the time she dove through the window? 

. A. Sh.e had a dress on that buttoned down the front and 
she had it full of different kinds of meat. She had half of a 
ham and some assorted cold cuts and hot dogs—she had it 
chock full. Of course they fell out when she hit the ground. 

Q. You saw it fall out? 

A. Yes, sir. 

Q. Then she was taken to the station? 

A. Yes, sir. 

Q. Were you present when a search was made of her in the 
Ration? 

A. No, sir. 

Q. Tell us what happened? 

A. She was being booked there. The clerk asked me—and 
right here in front her dress was still open, and there was a 
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paper bag, and two-pound bag, I think it was, and I reached 
in and got it. 

Q. What was in this bag that you reached in and got? 

A. Money. 

Q. Some money? 

A. Yes. 

Q. Can you identify this money that you say you got off her 
person? Did you mark it? 

30 A. I think I put my name or initials on the bag. 

Q. I show you Government’s Exhibit 7 and ask you if 
you can identify it. Is that the bag you are speaking about? 
A. It was a wrinkled bag. 

The Court. Show him all those bags. 

Mr. McKinley. All right (handing bags to witness). 

The Witness. She had this bag here. 

By Mr. McKinley: 

Q. She had that bag there? 

A. Yes. 

Q. What was in that bag? 

A. I have got a list here. 

Q. You may refer to your notes? 

A. She had $3.10 in dimes; $2.95 in nickles; $6 in quarters; 
36 pennies; $12.21 total. 

* * * * * 

31 The Court. Do you know anything about the radio? 
The Witness. I put my initials on the radio. 

The Court. Where did you get the radio from? 

The Witness. I was told where it came from. 

The Court. Where did you find the radio? 

Hie Witness. I saw the radio in the station. 

The Court. You don’t know how it got there? 

The Witness. No, sir. 

By Mr. McKinley: 

Q. It was in charge of one of the officers at the 

32 station house? 

A. Yes, sir. 

Q. Did you interview the defendant Elizabeth Edwards or 
was that done by some other officer? 
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A. She told me her name and address and I asked her what 
about the store and then she wouldn't talk about that; she 
talked like a drunk then. 

Q. When you first arrested her and she gave you her name 
and address did she talk like a drunk then? 

A. No, sir; she was all right as long as the store wasn't 
mentioned. 

Q. As long as you didn’t mention the store? 

A. Yes, sir. 

Mr. McKinley. You may inquire. 

Cross-examination by Mr. Cross: 

***** 

Q. But all this money here was taken off Elizabeth 
Edwards? 

33 A. Yes, sir. 

* * * * * 

Q. And the only money you have identified here today as 
having been stolen came off of her? 

A. Yes. 


34 Cross-examination by Mr. Sommer: 

Q. Mr. White, when you arrested the defendant 
Elizabeth Edwards was she on the ground? 

A. Yes, sir. 

Q. Where was she on the ground? Did you pick her up? 

A. She just came out and I just reached down and picked 
her up. 

Q. Did she attempt to get up herself? 

A. No, sir. 

Q. She just lay there? 

A. Yes, sir. 

Q. Did she say anything when she got up? 

A. She moaned a little bit. 

Q. What else did she say? 

. A. She said somebody had taken her money. 

Q. Did she recognize you as an officer? 
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A. I don’t think she wanted to but I don’t know whether 
she did or not. I put her in the wagon and asked her what her 
name was and she told me. 

* * . * * * 

35 Q. How much did she say altogether, from the time 
you picked her up until you took her to the police 

station? 

A. She did a lot of screaming. I put her in the wagon and I 
said, “What were you doing in that man’s store,” and then she 
went to moaning and groaning and screaming and that’s about 
all. 

Q. Did she appear to be in a sober condition? 

A. Well, I didn’t smell anything and she talked all right as 
long as the store wasn’t mentioned. If I said anything about 
the store then she went into a tantrum. 

Q. You say she talked all right. I take it you mean in a 
normal manner? 

A. Yes, sir. 

Q. What was it that she said in a normal manner? 

A. Well, she told me what her name was. Then she told 
me she lived at 217 I Street, Southwest, part of the time and 
207 Virginia Avenue, Southeast, the other part of the time. 

Q. What else did she say in a normal manner, if anything? 
A. That’s about all I talked to her. 

Q. And did she shout any names out? You say she was 
moaning a great deal. In the course of her moaning and 
groaning did she mention any name besides her own? 

36 A. No. She said “Oh, Lord,” and such as that. She 
acted like we were hurting her. 

Q. Was she able to walk or did you help her walk? 

A. She walked all right but I hung on to her. 

Q. Did you know if any tests were given her to determine 
how much alcohol was in her system? 

A. No, I don’t think it was. 

***** 

37 Q. Did she attempt to give you any explanation at 
the Police Station of why she was in the store? 

A. No. 
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Q. What did she do when she was asked questions at the 
Police Station? How did she act in response to the question¬ 
ing? 

A. About the store? 

Q. Yes. 

A. She just went all to pieces. She didn’t say she was in 
the store and she was just like a drunken woman to me. 

Mr. Sommer. That is all. 

The Court. In your opinion was she drunk? 

The Witness. I didn’t smell a thing. Your Honor. 

The Court. Did you book her for drunkenness? 

The Witness. No, sir. 

The Court. You didn’t smell any whisky? 

The Witness. She could have been doped up but I didn’t 
smell any alcohol on her. 

By Mr. Sommer: 

Q. You say she could have been? 

A. She could have been doped. 

Mr. Sommer. That is all. 

***** 

38 Robert E. Krahling. 

* * * * * 

Direct examination by Mr. McKinley: 

****.♦ 

Q. What did you see or do? 

A. As I drove up in front of the store I heard a loud crash 
of glass and I saw a colored girl dive through the door. 

Q. Do you see her in court today? 

39 A. Yes. 

Q. And do you identify her as the defendant Eliza¬ 
beth Edwards? 

A. Yes, sir. 

Q. Go ahead. 

A. She came stumbling through the doorway and fell on 
the ground. 

***** 

Q. Did you notice any property falling? 
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A. Yes, sir; she had something in her arms but we didn’t 
stop to see what it was. Officer White of the patrol wagon ran 
over and placed this defendant under arrest, and about that 
time another radio call came over. 

Q. Don’t tell what the radio call was. As a result of infor¬ 
mation you received then what did you do? 

A. I left that scene and proceeded south on Sixth Street 
to I and east on I to Seventh and South on Seventh to N and 
then west on N. 

Q. W 7 hat did you do when you got to that place? 

A. When I got about midway of the 600 block of N Street 
I observed a colored man run out of the alley between Sixth 
and Seventh on N and run into the hallway of the apartment 
house. 

40 Q. Did you take him into custody? 

A. I did, sir. 

Q. And that turned out to be Walter Dudley who isn’t on 
trial here today? 

A. Yes, sir. 

Q. Then did you take Dudley to the precinct? 

A. I took him back to the store. 

***** 

42 Cross-examination by Mr. Sommer: 

Q. You say tht you saw the defendant Elizabeth Edwards 
dive through the door? 

A. Well, dive or stumble. . She came out of it head first, at 
almost the same instant I heard the glass crash. 

Q. Did you see any reason for that happening at that 

43 time? W'as there an alarm sounded? 

A. No, except the Scout Car drove up in front of the 
door suddenly. 

Q. Were you there just a few moments after she was? 

A. Yes, just a very few moments. 

Q. Did you see whether she was helped up off the ground or 
not? 

A. No. 

Q. At that moment were you close enough to see her to 
observe whether or not she was sober? 

A. Not at that time; no, sir. 
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Q. You did at some other time? 

A. Yes, sir; I was close to her at the station house when 
I booked Walter Dudley; she was there at the rail at the same 
time. 

Q. Did you question her at the station house? 

A. No, sir. 

Q. Did you hear her questioned? 

A. I heard her mention her name. 

Q. Did she speak coherently? Was her language clear or 
apparently normal? 

A. When they asked her name and the information to put 
on the book she appeared to be normal at that instant and 
then she changed. 

Q. She remembered her name and address? 

44 A. She gave her name and address but right after 

that she sort of- 

Q. Was she screaming at the time or moaning? 

A. Not at the time they were asking her her name and ad¬ 
dress; she talked pretty good, and then they asked her some¬ 
thing about the store and they took that bag of money off of 
her and at that time she sort of acted like she was going out of 
her head, you know. 

Q. You say she acted? 

A. Yes. 

Q. That is your opinion? 

A. That is my opinion. I was standing right close to her 
and I didn’t smell anything. I was standing about three feet 
away from her. 

Q. Do you know if there were any tests given her to deter¬ 
mine how much alcohol was in her system? 

A. I don’t know whether any tests were given. 

# * * # * 

Q. Was she walking by herself the entire time? 

45 A. I wouldn’t know. The patrol wagon brought her 
in. 

# 

Q. Did they bring her in in handcuffs? 

A. She didn’t have any handcuffs on. When I first saw 
her she was standing up at the rail at the precinct and if I re- 
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member correctly she had a coat over her arm and she was 
holding her hands up like this. 

Q. You didn’t talk to her, though? 

A. No, I didn’t talk to her. 

Q. Did they ask her any questions which you think she an¬ 
swered coherently, aside from her name and address? 

A. She answered her name and address coherently, as I 
stated, and when they asked her about the store down there 
she appeared to go out of her head. I don’t know what caused 
it but she appeared that way. 

Q. When you asked the name and address- 

A. I didn’t ask her her name and address. 

Q. When the name and address was asked she appeared to 
understand that? 

A. She appeared to understand that but when they asked 
her about the store- 

Q. Did they ask her anything else that she answered co¬ 
herently? 

A. That is the only question I heard asked. 

Q. So your testimony is that only her name and address did 
she appear to understand? 

46 A. Whatever questions they ask on the book, they 
asked the name and address and birthday and several 
questions they ask when they book a prisoner. 

Mr. Sommer. That is all. 

Mr. McKinley. That is all. 

* * * # * 

Ralph M. Shoemaker. 

***** 

DIRECT EXAMINATION 

***** 

48 By Mr. McKinley: 

Q. Did you talk with the defendant Elizabeth 
Edwards? 

A. I tried to talk to the defendant Elizabeth Edwards about 
4:30 that morning. 

She was in the same room at No. 5 Precinct and I called her 
several times and she didn’t answer. 
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Later on that morning, about 9 o’clock, I took the defendant 
upstairs to No. 5 and asked her her name and address and she 
answered me very clearly, and when I talked to her about the 
housebreaking she started acting like she was drunk. 

Q. What time was this? 

A. About 9 o’clock. 

Q. How long after the housebreaking? 

A. About five and a half hours later. 

The Court. She started acting like she was drunk? 

The Witness. Yes. She answered her name and address 
very clearly, but when I started talking about the housebreak¬ 
ing she began to mumble. 

The Court. Did you have occasion to talk with her 
49 again, Officer? 

The Witness. No, sir; I didn’t talk with her again. 
By Mr. McKinley: 

Q. I will ask you whether you can identify this radio, Officer? 
A. No, sir. 

***** 

15 Re-cross-examination by Mr. Sommer: 

***** 

Q. Wlien did you first learn that the defendant Elizabeth 
Edwards purported to be drunk at the time? 

A. When did I first learn it? 

Q. Yes. 

A. I was told by the officers when I came—they called 

52 me from my home about 25 minutes after 3 in the morn¬ 
ing and I came to the station and I asked where this de¬ 
fendant was and they said she was in the Women’s Room and 
she was putting on a very good drunk act and wouldn’t answer. 

***** 

Q. Who was the first one questioned her when she was 
booked? 

A. I wasn’t there at the time. 

53 Q. You stated that some of the boys told you she 
was putting on a drunk act. 

A. That is right. 

Q. Who were the ones that told you that? 


f 


A. The arresting officers who were there when I came in; 
Officer White and Officer Krahling, I believe. 

Q. Do you know whether any steps were taken to determine 
what amount of alcohol was in the defendant Edwards? 

A. Not to my knowledge there weren’t any taken. 

Mr. Sommer. That is all. 

Mr. McKinley. That is all. 


J Mr. McKinley. That is the Government’s case, if 
the Court please. 

The Court. Very well. 


Rubin Thomas. 


Direct examination by Mr. Cross: 


66 Cross-examination by Mr. Sommer: 

WTien did you first see the defendant Elizabeth Ed¬ 
wards that night? 

.A. At the beer garden. 

Q. Where was that? 

A. Second and I Streets, Southeast. 

Q. About what time did you see her? 

A. She came in about an hour or so after Dudley had left; I 
would say around 10 or 10:30. 

Q. What did she do in the beer garden, if you know? 

A. She didn’t do anything; she joined us at the table and 
drank some beer. 

Q. Do you know how much she drank? 

A. I wouldn’t say how much she drank because I don’t know, 
but I do know she had a right smart number of beers. 

Q. After that when did you see her? 

A. When I saw her the second time* that was when I saw her 
going down to G Street. 

Q. Did you see her in the park? 

A. She went up to the park with us. 

Q. How many of you were there in the park? 
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A. There was a right smart number of us, a whole gang of 
us boys and girls together. 

67 Q. About how many? 

A. Every bit of 12 or 13 and maybe more. 

Q. What were you doing in the park? 

A. We were drinking whisky. 

Q. Did someone have whisky? 

A. We had a fifth. 

Q. Do you know’ if everyone drank? 

A. I know Dudley and Elizabeth and several more taken a 
drink out of the bottle and I got myself a drink, but after I 
got mine I left. 

Q. Did you notice at any time, either in the park or in 
Emily’s, prior to then, whether or not the defendant Elizabeth 
Edwards was drunk? 

A. I wasn’t paying much attention to her; I don’t know 
whether she was drunk or not, but I know she drank a right 
smart number of beers but I wasn’t paying much attention to 
her. 

Q. W'hen you saw them on the street, as you were walking 
down the street and you saw them near the store and you asked 
Dudley what they were going to do and he said go in, what did 
she say? 

A. She didn’t say a word. She was just standing there with 
her head down toward the ground. 

Q. And she said nothing to you in response to the question 
of what they were doing? 

* * * * * 

68 Walter Dudley. 

* • # # * * 

79 Cross-examination by Mr. Sommer: 

***** 

80 Q. Did you see her drink anything else that evening 
besides in the park there? 

A. Me and her had some. 

Q. When was that? 

A. That was late, after we had broken the window. 

Q. How much did you have? 


A. A half pint. 

Q. Did she have any of that half pint or how much of it? 

A. Me and her drank it. 

Q. Were you able to tell whether or not she was drunk at 
the time the store was broken into and at the time you came 
back? 

A. I couldn’t say she was drunk but she was far gone. 

***** 

86 Elgin Williams. 

* * * * * 

Direct examination by Mr. Sommer: 

Q. Will you state your full name and address and work, 
please? 

A. Elgin Williams; I live at 207 Virginia Avenue, Southeast, 
Apartment 2. 

Q. What is your work? 

A. I drive a truck and deliver ice around to various ice houses 
in the country. 

Q. For what company? 

A. The American Ice. 

Q. You are acquainted with the defendant Elizabeth 
Edwards? 

A. Yes; I am. 

87 Q. Do you recall seeing her on the night of Tuesday, 
May 11? 

A. Yes; I do. 

Q. Where did you see her that night? 

A. I first seen her as I was coming out of my apartment; 
she was standing in her door. I wanted something to eat; I 
thought I would go to get me something, so I did, so while I 

was sitting in the beer garden- 

Q. What beer garden were you in? 

A. Emily’s. 

Q. About what time was that? 

A. I would say about 6:30 or 7. 

Q. 6:30? 

A. Around that vicinity. 
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Q. Was she also in Emily’s when you were? Was the de¬ 
fendant Elizabeth Edwards, at the time you were in the beer 
garden, was she in there too? 

A. No; she came in after I was there; I was sitting at the 
table and she came in and sat down beside me. 

88 Q. What did you do then? 

A. Well, I was still waiting on the order but when 
she came and sat down beside me she asked me to buy her a 
beer and I told her I had some money but I didn’t have much, 
and she said 0. K., and about that time she was making up her 
mind to go- 

Q. How many beers did she have in there? 

Mr. McKinley. I object, if the Court please. 

The Court. She asked you to buy her a beer? 

The Witness. That is right. 

The Court. You didn’t buy it? 

• The Witness. I did. 

The Court. I thought you said you didn’t have enough 
money. 

The Witness. He never asked me did I buy her a beer, until 
just now. 

The Court. Didn’t I ask you about what she said to you 
and you said- 

The Witness. Yes; but before we finished the conversation 
and I told her I didn’t have any money, then the girl brought 
the Yat, Chinese food,- whatever they call it—I wasn’t feeling 
so good- 

The Court. What was the matter with you? 

The Witness. I had taken some castor oil. 

The Court. So you went in and took some Yat? 

89 The Witness. Yes. 

The Court. And you took some beer on top of that? 

The Witness. Yes. 

The Court. And you bought her sojne beer? 

The Witness. After she seen me pay the man she said, “I 
thought you said you didn’t have any money?” And I said, 
“I just have enough to last me until I get paid, which was the 
next day, and she said “Loan me a couple of dollars,” and I 
said I need the dough, and she said I will give it back to you 
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tomorrow evening, and I figured she would, and T went ahead 
and I said here’s two bucks, like that. 

' The Court. You gave her two bucks? 

The Witness. And she said, you know one thing, and I said 
what is that. 

She said, I don’t need that money, and she said I have 
some money, just like that. 

i I said, You are kidding, go ahead and take the two bucks. 
And I get paid tomorrow. 

And she said again, I don’t need the money. 

And I said how much money have you got? 

And she said I have got a check. I said, well, you can give 
me my two bucks back, and she gave me the two bucks back. 
The Court. She gave you the $2 back? 

The Witness. That is right. 

The Court. What did you do? 

90 The Witness. I put it back in my pocket and we 
drank two beers there. 

The Court. Who did? 

The Witness. Let me see—I bought two beers the first 
time; then she bought two beers; I think she drank a Tom 
Collins- 

The Court. When did she get the Tom Collins? 

The Witness. We left Emily’s and went around to Smitty’s 
place. 

The Court. You have never left Emily’s yet. 

The Witness. She had about 25 or 30 dollars. 

The Court. She drank 25 or 30 dollars? 

The Witness. No; she drank two or three beers at Emily’s. 
The Court. How many beers did you have at Emily’s? 
The Witness. I would say about four. 

The Court. Two apiece? 

The Witness. That’s right. 

The Court. Where did you go then? 

The Witness. Around to Smitty’s on Fourth Street. 

The Court. With her? 

The Witness. Yes. 

The Court. What did she have at Smitty’s? 
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The Witness. There was so much—let me see—she just kept 
dri nkin g. She was drinking most of the time Tom Collins. 

The Court. How many Tom Collins did die have? 

91 The Witness. I would say four or five. 

The Court. How many beers did she have? 

The Witness. I can’t exactly remember how many she had 
but I didn’t drink anything but beer. 

The Court. How many beers did you have? 

The Witness. I had about 12,1 guess. 

The Court. That’s fourteen all together; is that right? 

The Witness. I really haven’t figured on it. 

The Court. Well, you had two at Emily’s? 

The Witness. That’s right. 

The Court. And you had 12 at Smitty’s? 

The Witness. I guess that’s right. 

The Court. And she had two at Emily’s? 

The Witness. Two beers. 

The Court. And how many Tom Collins did she have at 
Smitty’s? 

The Witness. I would say about four or five, something 
like that; I just really wasn’t counting them. 

The Court. How many beers did she have at Smitty’s? 

The Witness. She didn’t have any beer hardly; she might 
have drunk one or two bottles of beer. She kept crossing it 
up; I told her she shouldn’t cross it up. 

The Court. Did there come a time when you left Smitty’s? 

The Witness. Yes; we did. 

The Court. Who left? 

92 The Witness. We both left. 

The Court. Where did you go then? 

The Witness. We started back. In fact we started home. 
She was going home, too, I guess, so we went back by Emily's, 
and they stay across in this apartment and I stay in this apart¬ 
ment over here, and quite naturally we were going the same 
way, and when we get down by Emily’s somebody comes to the 
door and we looks and sees them, and I just can’t recall them 
now, but anyway I asked her was she going in the hall and she 
said, No, I will stop off here; I will be along in a moment; and 
I didn’t see her any more. 
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The Court. That’s the last you saw of her? 

The Witness. That’s the last I saw of her. 

The Court. When you were going to give her the $2 in 
Emily’s, how much money did you have? 

The Witness. I had about $5. 

The Court. $5 altogether? 

The Witness. That is right. 

The Court. Did you spend it all that night? 

The Witness. No, sir. 

The Court. How much did you have left? 

The Witness. Well, I had about $3 left; $3 in change. 

The Court. $3 in change? 

The Witness. Yes, sir; $3.30. 

The Court. Why in change? Didn’t you get any bills 
93 at all? 

The Witness. I had five $1 bills. 

The Court. Then you said you had $3 in change left. 

The Witness. Out of that $5. 

The Court. What did you mean by change? Do you mean 
silver? 

The Witness. Silver. 

The Court. You paid for the two beers at Emily’s out of the 

$5 bill? 

/ 

The Witness. Yes, sir; that’s right. 

The Court. And then you went to Smitty’s and paid for 12 
drinks; is that right? 

The Witness. Well, no; then she started to buying and she 
bought the drinks. 

The Court. She bought the ones in Smitty’s? 

The Witness. That’s right. 

The Court. Bought all of your 12? Did she pay for all of 
your 12? 

The Witness. Well, I didn’t want any more, but she just 
kept insisting so I drank the beer anyhow. 

The Court. She paid for it anyhow? 

The Witness. That’s right. 

The Court. She got the money out of this check? 

The Witness. I didn’t know she had any money. 

The Court. You said she had a check. 
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94 The Witness. She said she had a check. 

The Court. Did she cash the check she had? 

The Witness. Cashed the check. 

The Court. How much money did she get out of the check? 

The Witness. I really don’t know how much she had but 
she did give me two or three So bills to break for her. 

The Court. Did you spend any other money than the money 
you spent on the drinks? 

The Witness. All the money of my own I spent I spent at 
Emily’s, that’s for the two beers and the Yat. The Yat was 
42 cents. 

The Court. How much was the beer? 

The Witness. 20 cents. 

The Court. And you had a So bill? 

The Witness. I had a S5 bill. 

The Court. And you got S3.30 in change? 

The Witness. Yes. 

By Mr. Sommer: 

Q. Did you notice by the time you left the defendant Eliza¬ 
beth Edwards what her condition was, whether she was drunk or 
sober? 

A. She wasn’t drunk enough to be laying around, falling 
around the street, but she was high, I do know that. 

Q. Did you make any comment at that time about her being 
drunk or sober? 

95 The Court. That is excluded. How were you feeling 
with your 14 beers? 

The Witness. I was feeling all right. 

The Court. You were in position to know how she was feel¬ 
ing? 

The Witness. No; I wasn’t in position to know how she was 
feeling but I do say this that—well, those beers didn’t do to 
me what those Tom Collins did to her. 

The Court. Do you drink Tom Collins? 

The Witness. No, sir. 

The Court. You don’t know what effect the Tom Collins 
would have? 

The Witness. No, sir; but from the way she was acting-:- 

The Court. What was she doing? 
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The Witness. She was rather loud-mouthed. 

The Court. She was loud, is that all? 

The Witness. Well, that’s as far as I know; when I left her 
that’s the way she was. 

The Court. She talked with you as you sat there drinking? 

The Witness. I left her when I got back by Emily’s. 

The Court. I mean before you left Smitty’s you and she 
carried on a conversation. Did you have any trouble under¬ 
standing what she said? 

The Witness. No, indeed; I couldn’t. 

The Court. Go ahead. 

96 By Mr. Sommer: 

Q. When you were down at M Street, while she was 
drinking these Tom Collins, were you in a crowd or were you 
talking to her alone? I presume you were seated. How were 
you seated? Were you with her alone? 

A. Me and her was together alone at this table. Then in 
comes another girl by the name of Lillian, and she was supposed 
to go to New York- 

The Court. When did she come in? 

The Witness. Well, she was already in there, but she seen 
me and this girl when we come in and sat down at the table, 
and she drank some beer too. 

The Court. Where was this? 

The Witness. At Fourth and M Streets. 

The Court. Was this at Emily’s? 

The Witness. No, sir; at Smitty’s. 

The Court. She came over and joined you? 

The Witness. That’s right. 

The Court. What did she have? 

'The Witness. She didn’t have anything. I mean she didn’t 
have any money, or anything like that, but I think that each 
time she would get a Tom Collins and buy me a beer she would 
buy this girl one too. 

The Court. What did Lillian have? 

The Witness. She didn’t drink anything but some 
beer. 
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97 The Court. How many beers did she have? Every 
time you had a beer did she get one? 

The Witness. Yes, sir; she did. 

The Court. Did she drink 12beers with you? 

The Witness. I think I drank two or three before she came 
over. 

The Court. Did she have 9 or 10 beers? 

The Witness. I couldn’t exactly judge it how many she had. 
The Court. But anyway this girl over here [indicating] was 
paying the bills? 

The Witness. She were. 

Mr. Sommer. I have no further questions. 

* * * * * 

100 Esther Fleet. 

* * * * » 

DIRECT EXAMINATION 

* * * • * 

102 The Court. What did she drink? 

The Witness. She had some beer in the beer garden 
and some mixed drinks. 

The Court. What did she have at Emily’s? 

The Witness. She had the same thing. 

The Court. What did she have? 

The Witness. Beer and mixed drinks. 

The Court. How many did she have? 

The Witness. I don’t know. 

The Court. You were there? 

The Witness. Yes, but I don’t know how much she drank. 
The Court. What mixed drinks did she have? - 

103 The Witness. We had whisky Tom Collins; it was 
mixed, it had whisky and soda. 

The Court. Did she have whisky? 

The Witness. Yes. 

The Court. What did you call it, a whisky Tom Collins? 
The Witness. Yes. 

The Court. Is that what she had in Emily’s? 

The Witness. Yes. 
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The Court. How many did she have? 

The Witness. I don’t know. 

***** 

The Court. Did anybody drink any whisky in the park? 
The Witness. No. 

***** 

104 Q. What time in the evening was this that she came 
in to Emily’s by herself? 

A. About 11:30,1 guess. 


109 


Annie Thomas. 


Direct examination by Mr. Sommer: 
***** 

110 Q. Can you tell us what happened? What did all of 
you do? 

A. Well, after dinner Elizabeth cashed her check and bought 
some whisky. 

***** 

111 Q. Who drank the liquor? 

A. We drank some and some more drank some. 

Q. Who else was there? 

A. Well, there was some old friends, two or three more girls 
and two or three more boys. 

Q. Did all of them drink? 

A. Not all of them. 

Q. Did the defendant drink? 

A. Yes, she did. 

***** 

Q. Do you know how much liquor she brought in with her? 
A. Yes, I do. 

Q. How much? 

A. It was a fifth. 


112 Q. At what time in the evening was this, if you 
know? 

A. It was around 5 o’clock. 
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Q. Was it before or after dinner?, 

A. It was after dinner. 

***** 

Q. About what time did she come from the beer garden? 
A. I don’t know; I had went to sleep. I had put the baby 
to bed and I had went to sleep. It might have been around 
10:30 or 11 o’clock, I don’t know what time it was; I had been 
asleep and the clock had stopped. 

Q. And when she came in was she by herself at that time? 
A. No, she wasn’t. 

Q. Do you know who she was with? 

A. Her and Walter Dudley was together. 

Q. Did you notice at that time whether or not she 

113 was under the influence of alcohol at all? 

A. Yes, she was. 

Q. Did you see her any more that evening? 

A. After that? 

Q. After she dropped in? 

A. No. 

***** 

Cross-examination by Mr. McKinley: 

***** 

Q. You say she was under the influence of alcohol when she 
and Dudley came in? 

A. Yes. 

Q. Was she drunk or just under the influence of 
alcohol? 

114 A. Well, I don’t know whether she was drunk or not 
but I know she was under the influence of whisky. 

Q. What makes you say that? 

A. Because she had another half pint or pint, or something, 
that she drank in the house, but I don’t know because I went 
back to bed. 

Q. You didn’t see her drink it? Did you see her drink it 
yourself? 

A. I don’t know whether she drank it all herself or not but 
I know she threw the bottle away, because she came back 
through the room and threw the bottle in the trash. 
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Q. She came back through your room and threw the bottle 
in your trash basket? 

A. Yes. 

***** 

Q. What makes you say she was under the influence of 
alcohol if you don’t know whether she drank it or Dudley 
drank it, or she could have spilled it? 

A. I could smell it on her breath. 

Q. You could smell it on her breath? . 

A. Yes. 

Q. That’s what you base your opinion on, is that right, 
because you smelled it on her breath? 

115 A. And I could see she had been drinking. 

***** 

Ralph M. Shoemaker. 

Direct examination by Mr. Sommer: 

***** 

116 Q. Did the policeman who picked her up at that 
time make any statement to you with reference to 

whether or not she was sober? 

A. Yes, he did. 

Q. And upon his statement what did you do, if anything, at 
that time of the morning? 

A. I went back and called her several times and she didn’t 
answer me and I never bothered her and never tried any further 
to awaken her. 

Q. Had they told you that she appeared to be drunk? 

A. They told me they thought she was putting on a drunk 
act. 

Q. And when they told you that you went in and called her? 
A. Yes. 

Q. And what response did you get? 

A. I didn’t get any response; she didn’t answer me. 

Q. Did you attempt to ascertain at 4 o’clock in the 

117 morning, when she was picked up, whether or not she 
really was drunk? 

A. None other than talked to the officers. 

Q. I mean you yourself. 

A. No. 
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Q. When you got no answer what did you do? 

A. I just left her lay there; closed the door and went on out 
and started talking to the other defendant. 

Q. And to your knowledge were any tests given at 4 o’clock 
in the morning? 

A. No. 

* * * * « 

Q. Were you near enough to tell whether the odor of alcohol 
was on her breath? 

A. No, she was lying down and I just walked in the doorway 
and stood and called her several times. 

***** 

118 Elizabeth Edwards. 

***** 

Direct examination by Mr. Sommer: 

• * * * * 

Q. What is your occupation? 

A. I am a housekeeper; I stays home and takes care of my 
baby. 

The Court. Is that your occupation? 

The Witness. Yes, sir. 

Q. How do you get the money on which you live? 

A. Her father helps me support her and I get the check 

every first of the month. 

***** 

119 Q. About how big was the check? 

A. Jjt was only for $25, from the baby’s father. 

***** 

120 Q. Who drank the whisky? How many were drink¬ 
ing? You said you had a fifth. Do you know how 

many drank from that fifth? 

A. About four or five of us. 

* : * * * * 

121 The Court. Was the fifth of whisky entirely 
consumed? 

The Witness. Yes. 

* * * * * 

122 Q. What did you do after that in the evening, after 
the liquor had been consumed? 
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A. I took and washed up and put some clothes on and then 
I started down to the beer garden and I got as far as Emily’s 

and I spied a fellow I knowed named L. B. 

*♦***■ 

123 The Court. Did he have anything to drink besides one 
drink? 

The Witness. No. 

The Court. You didn’t buy him 12 beers at Emily’s? 

The Witness. No; and we left there and we went around 
to Fourth and M, down to the beer garden. 

The Court. Is that Smitty’s? 

The Witness. Yes; and I asked for a Zombie, but they 
didn’t have a Zombie, so they said they had some Tom Collins 
and I drunk about five or six of those, and he was drinking 
beer. 

* * * * * 

124 The Court. What happened at Emily’s? 

125 The Witness. A whole bunch was sitting at a table 
drinking, and I went in and started drinking 1 some 

beer with them, and they called it a double shot—it’s not a 
mixed drink, it is just whisky and you get soda in a glass 
by itself on the side—and I had drunk that and all of them 
decided to go up over to Walter’s house—he lives on E Street— 
that Rubin’s oldest brother—and we stopped in the park and 
I think they had the whisky on them. 

1 The Court. Do you know who had the whisky in the park? 

The Witness. It come from one of the boys but I don’t 
know which one had it. 

The Court. You went back to Emily’s after having five 
or six Tom Collins and you said you had some beer. 

The Witness. Yes. 

The Court. How many beers did you have? 

The Witness. I don’t know. 

The Court. One? 

The Witness. No; I had more than one. 

The Court. Two? How can you remember you had five 
or six Tom Collins and you can’t remember how many beers 
you had? 
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The Witness. Because the whole bunch of us was sitting 
there at the table. 

The Court. Did you have two? 

The Witness. I know I had more than one or two 

126 beers but I don’t know how many beers. 

The Court. After you had the two beers was that the 
time you drank this drink with the soda on the side? 

The Witness. Yes. 

The Court. How many of those did you have? 

The Witness. I didn’t have but one of those. 

The Court. Then you went to the park? 

The Witness. Yes. 

The Court. And they had whisky in the park? 

The Witness. Yes. 

The Court. How many drinks did you have in the park? 
The Witness. I didn’t drink but one drink there. 

The Court. You said when you got the fifth of whisky at 
dinner time there were four or five people there. How many 
whiskies did you have then before you went to Emily’s? 

The Witness. The first whisky I had it was a water glass, 
and I just took and poured myself a good drink. 

The Court. A water glass? 

The Witness. Yes. 

The Court. With nothing in it but the whisky? 

The Witness. Yes. 

***** 

127 Q. After that drink in the park tell us what happened? 

128 A. After the drink in the park all the rest of them, 
except the boy we call Junior—the other boy in the 

case- 

Q. Dudley? 

A. Dudley—me and him stood over in the park and they 
started to get some more whisky because he said he wanted a 
drink, and we went to a house and he got a half pint. 

Q. You went to the house? 

A. Yes—not my house but another house nearby, and got 
a half pint, because I remember that so distinctly because— 
The Court. You can’t remember that very distinctly? 
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The Witness. Yes; I remember that very distinctly because 
I handed him a $10 bill and he told me I would have to pay him 
tomorrow morning because they didn’t have any change. 

The Court. What happened to the half pint? 

The Witness. Me and Dudley drunk it up. 

By Mr. Sommer: 

Q. After you and Dudley drunk the half pint then what did 
you do? 

A. I went in the house where the baby was, over at Annie’s 
house. 

***** 

129 Q. What happened after you talked to Annie about 
your baby? 

A. I thought we went out; I know we went out—I started 
to say something about getting some more whisky, and I 
remember going in the park but I don’t remember getting all 
the way to the park. 

Q. Then what happened? 

A. The next thing I remember I was waked up in No. 5; that 
was in the morning. 

Q. Do you know what time in the morning it was? Was it 
light or dark? 

A. No, it was light, because they come down there and woke 
me up and carried me upstairs and asked me my name 

130 and address, and I answered that, and they asked me 
something else and I turned my face and did like that 

[indicating] and he hit me with a telephone book. I said I 
didn’t want to tell you a story and I just stopped and wouldn’t 
say no more. 

***** 

The Court. Did you tell them the last person you could 
remember was Dudley? 

The Witness. He hit me with a telephone book and 

131 then I just stood there, and he said carry her on back 
down there. 

* * * * » 

Q. Do you recall anything about breaking into the store at 
all? 
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A. No; I don’t. 

Q. Do you recall going to the police station? 

A. I don’t even recall going to the police station. 

Q. Do you recall the detectives booking you, that is 

132 asking you your name and address? 

A. No; the first time I recall the detectives was when 
they carried me upstairs and asked me my name and address 
and I answered them and they said, Who was it broke in that 
store with you? 

***** 

The Witness. Yes; he hit me before I answered, with the 
telephone book. 

He said, You are not crazy; he said. Come on and 

133 answer me, and I didn’t say anything then, and he said, 
carry her on back downstairs and they carried me down¬ 
stairs. 

By Mr. Sommer: 

Q. Did he tell you what store had been broken into? 

A. No; he didn’t. 

Q. Did he tell you any of the details of the breaking at all? 

A. He didn’t tell me anything. They just carried me back 
downstairs and locked me up. 

***** 

Cross-examination by Mr. McKinley: 

Q. You said that your husband gives you something for the 
support of the child and you also get a check. Where do you 
also get the check from? 

A. I get the check from the- 

• Q. Relief check? 

A. Public Assistance. 

Q. And that is the check that you took out and got cashed 
on this day; that was a Government check? 

A. That check I cashed that day was a check from the baby’s 
father. 

Q. How many checks does he send you? 

A. He sends me two a month. 
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Q. You get two checks from the baby’s father each 
month? 

134 A. Yes. 

The Court. And you get public assistance, too? 

The Witness. His checks don’t generally be that big but 
it was that big that time because he had got a little behind. 

The Court. You say you also got a check from your father? 
The Witness. No; the baby’s father, I said. 

By Mr. McKinley: 

Q. How much is your relief check? 

Mr. Sommer. I object, Your Honor; that wasn’t covered. 
The Court. It is covered now. She said she got one from 
Relief. 

Mr. Sommer. We did not bring in the relief check on the di¬ 
rect examination, Your Honor. 

The Court. I understand that, but there is certainly a little 
leeway on cross-examination. 

The WTtness. They had raised it up, too. 

The Court. How much were you getting? 

The Witness. I am trying to figure it out now because they 
had just raised it up. 

The Court. How much was the last check you got from Pub¬ 
lic Assistance? 

The Witness. I was getting $41; they raised it $10. 

The Court. How much do you get now from Public As¬ 
sistance a month? 

135 The Witness. $52,1 think. 

The Court; Are you and your husband separated? 
The Witness. That is not my husband; that is my baby’s 
father. 

The Court. Does he send you money for the support of the 
baby and you or just for the baby alone? 

The Witness. To help support me and the baby. 

The Court. And he sends you how many checks a month? 
The Witness. Two. 

The Court. How much are they? 

The Witness. $10. 
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The Court. Two $10 checks a month? 

The Witness. Yes. 

The Court. But this was $25 he sent you this time. 

The Witness. Yes. 

* * * * * 

147 charge to the jury 
The Court. 

***** 

148 If, of course, you have a reasonable doubt, as the 
Court has explained that term to you, in this case, you 

must resolve that doubt in favor of the defendants and return 
a verdict of not guilty. 

***** 

150 The defendant Edwards has put in as a defense the 
fact that she was intoxicated. Voluntary intoxication 

is no excuse for a crime. The law says, however, that where a 
specific intent must accompany a certain act, to constitute a 
crime, intoxication becomes material. 

So the Court instructs you that when a person breaks into 
a house it is competent to show in defense of one charged with 
housebreaking that he or she was so intoxicated as to be 

151 incapable of forming an intent to commit a crime in the 
house that was broken into, and that therefore it follows 

that the crime of breaking and entering was not housebreaking. 

Of course such a condition is no excuse, where a criminal 
intent existed in spite of the intoxication. 

You must find, before you can acquit the defendant Ed¬ 
wards, that the defendant was so intoxicated that she was 
incapable of forming an intent. 

Now, upon that matter you may take into consideration the 
number of drinks she had. She said she had almost a tumbler 
full of whisky in the apartment, two beers at Emily’s, five or 
six Tom Collins at Smitty’s; went back to Emily’s for two 
beers and a whisky, and then they went into the park and had 
some more whisky, but she says that she sent Dudley for half 
a pint, which she says she remembers very clearly. That is an 
important factor bearing on the question of whether or not she 
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was so intoxicated as to be incapable of forming an intent to 
steal. She said she remembers that incident very clearly be¬ 
cause she gave Dudley a $10 bill to purchase the half pint of 
whisky, and after they got the half pint she says she don’t 
remember any more. 

You may take into consideration her conversation at the 
time she was arrested; the manner in which she gave her name 
and she gave her address, but when they asked her about the 
store it was then that she doesn’t remember anything about 
it. 

152 If you believe beyond a reasonable doubt that even 
though she had been drinking, that she went along with 

Dudley and knew what she was doing, it is your duty under the 
law to return a verdict of guilty. 

If you believe on the other hand that she was so drunk that 
she was incapable on her part of forming an intent then of 
course you must return a verdict of not guilty. 

* * * * . * 

Mr. Sommer. May we approach the bench? 

(Thereupon, counsel approached the bench and conferred 
with the Court, out of the hearing of the jury, as follows:) 

Mr. Sommer. Your Honor instructed the jury that “You 
must find, before you can acquit the defendant, that she was 
so drunk she couldn’t form an intent,” and that puts the burden 
of proof to show an intent on us, and that should be on 

153 the Government. 

The Court. The burden is on you to prove the intoxi¬ 
cation. 

' Mr. Sommer. But not to prove the intent. 

The Court. I didn’t say that. I am going to let it stay the 
way it is. 

***** 

155 The Court. You have been in quite a lot of trouble, 
haven’t you? You have been arrested a great many 

times. 

1 Defendant Edwards. Yes, sir; I have been arrested quite 
frequently. 
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The Court. Why don’t you stay out of trouble? 

Defendant Edwards. I intend to, Your Honor. 

The Court. When? 

Defendant Edwards. Whenever I get out. 

The Court. Do you think 5 to 15 years might straighten 
you out? 

You get public assistance and you drink it up on whisky. 
Defendant Edwards. I never got no whisky with that 
check. 

156 The Court. You are drinking all the time, aren’t 
you? 

Defendant Edwards. No, sir. 

The Court. You can serve 2 to 6 years. 

* « * » * 

157 Filed in open court May 24, 1948. Harry M. Hull, 
clerk. 

District Court of the United States for the District of 

Columbia 

Holding a Criminal Term—April Term, 1948 

Criminal No. 631-48, Grand Jury No. 611-48, Housebreaking 
and Larceny (22-1801, 2201, 2202, D. C. Code) 

The United States of America • 

v. 

1. Rubin Thomas, 2. Walter Dudley, 3. Elizabeth Edwards, 
Elizabeth Edwards, both counts 

Rubin Thomas, both counts 

The Grand Jury charges: 

On or about May 12, 1948, within the District of Columbia, 
Rubin Thomas, Walter Dudley, and Elizabeth Edwards 
entered the store of Howard Bers, with intent to steal property 
of another. 

Second count: On or about May 12, 1948, within the Dis¬ 
trict of Columbia, Rubin Thomas, Walter Dudley, and Eliza¬ 
beth Edwards, stole the property of Howard Bers, of the value 
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of about $20.63, consisting of the following: one radio, of the 
value of five dollars and fifteen dollars and sixty-three cents 
in money. 

George Morris Fay, 

Attorney of the United, States 
in and for the District of Columbia. 

A True Bill: 

Herbert N. Harvey, 

Foreman. 

159 District Court of the United States for the District 

of Columbia 

Tuesday, June 22, 1948 

The Court resumes its session pursuant to adjournment: 
Hon. Edward M. Curran, presiding. 

Criminal No. 631-48, Indicted for Housebreaking and 

Larceny 

United States of America 
v. 

Rubin Thomas, Elizabeth Edwards 

Come again the parties aforesaid, in manner as aforesaid, 
and the same jury that was respited in this case yesterday; 
whereupon the said jury upon their oath say that each defend¬ 
ant is guilty in manner and form as charged in the indictment; 
and thereupon the defendant, Rubin Thomas, is remanded to 
the Washington Asylum and Jail and the case is referred to 
the Probation Officer of the Court; whereupon it is demanded 
of the defendant Elizabeth Edwards, what further she has 
to say why the sentence of the law should not be pronounced 
against her and she says nothing except as she has already 
said; and thereupon it is considered by the Court, that for her 
said offense, the said defendant be committed to the custody of 
the Attorney General or his authorized representative for im¬ 
prisonment for a period of Two (2) years to Six (6) years; 
whereupon said defendant is remanded to the Washington 
Asylum and Jail. 
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Filed July 9,1948. Harry M. Hull, Clerk. 

In the United States District Court for the District of 
Columbia, Criminal Division 

Criminal No. 631-48 

The United States of America 
v. 

Elizabeth Edwards, defendant 

Designation of record 

The defendant, by her attorney, hereby designates the fol¬ 
lowing as the record on appeal: 

1. The Indictment. 

2. The Minute Entry of the Arraignment and Plea. 

3. The Minute Entry of Verdict. 

4. The Minute Entry of Judgment and Sentence. 

5. The Order of the District Court Granting Leave to Pro¬ 
ceed in Forma Pauperis on Appeal. 

6. The Notice of Appeal. 

7. Reporter’s Transcript of Proceedings at the Trial, ex¬ 
cluding the Opening Statements and Closing Arguments of All 
Counsel to the Jury. 

8. This Designation of Record. 

Joseph A. Sommer, 

Joseph A. Sommer, 

6 Woodward Building, Washington, D. C., 

Attorney for Defendant. 

Copy of the above served upon United States District At¬ 
torney for the District of Columbia by personally delivering a 
copy to the latter’s office on July 8,1948. 

Joseph A. Sommer, 
Joseph A. Sommer. 
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